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Outline 

ÅWhat is the fair dealing exception? 

ÅFair dealing in the past, present & future 

ÅWhat uses does the exception cover? 

ÅHow can you tell if your use is fair? 

ÅHow can you comply with Brock’s Fair Dealing 
Policy? 

ÅWhat can you do to fall within fair dealing? 

ÅPop quiz! 

 

 



 

What is fair dealing? 





Fair dealing 

ÅCopyright Act, sections 29, 29.1 & 29.2: 
Fair dealing for the purpose of research or private study 
… criticism or review … news reporting does not infringe 
copyright.* 

 
* If purpose is criticism, review or news reporting, must 
mention the source of the work & the name of the 
author/performer/sound recording maker/broadcaster. 

 

ÅNo definition of “fair dealing” in Act 



 

A history of fair dealing 



   Pre-2004          2004            2010            2012 

Limited reliance, 
few judicial 
interpretations. 

CCH v. Law Society of 
Upper Canada, 
Supreme Court, holds 
fair dealing is a user 
right and must not be 
interpreted 
restrictively. 

Bill C-11 (awaiting 
3rd reading) 
proposes to extend 
fair dealing to cover 
education, parody 
and satire. 

Alberta (Education) v. 
Access Copyright, 
Federal Court of 
Appeal, upholds 
Copyright Board 
decision that K-12 
classroom handouts 
are not fair dealing 
(on appeal to 
Supreme Court) 



 

What uses does fair 
dealing cover? 



Private Study 
Research 

Criticism or 
review 

News 
reporting 

          Education 
  (coming soon) 

Parody or satire  
(coming soon) 



 

Research 



The Meaning of Research 

ÅCCH case:  

ïResearch must be given a large and liberal 
interpretation 

ïCan encompass commercial research 

 



Law Society’s Great Library photocopy service 
(photocopied & faxed cases to lawyers to enable them 

to do legal research) 

 

 

 

 

 

 

= 
 

Fair dealing for research purposes 



 

 



The Meaning of Research - 
reconsidered 

ÅSOCAN v Bell – 2010 Federal Court of Appeal decision: 
ïUpheld Copyright Board’s decision that research should 

have its plain, ordinary meaning (the action of searching 
carefully for a specified thing or person). 
ïNeed not be scientific, economic, cultural etc. - can include 

‘research’ by consumers.  
ïOffering consumers 30 second previews of musical works = 

for the purpose of research.  
ïSOCAN argues research limited to activities involving 

investigation, systematic research, critical analysis, 
scientific inquiry and factual discoveries arising and being 
carried out in a formal setting. 
ïSupreme Court appeal heard December 2011. 

 



 

Private Study 



The Meaning of Private Study 

ÅAlberta (Education) v. Access Copyright  
ïPrivate study = study by oneself 

ï“When a teacher photocopies copyright material 
for his or her class, that use cannot be private 
study.”  

ï“When a student is instructed to read the 
material, it is likely that the purpose of the 
copying was for classroom instruction rather than 
the student’s private study.” 

ïSupreme Court appeal heard December 2011. 

 



 

Criticism or review 



The Meaning of Criticism/Review 

ÅAnalyzing and judging merit or quality, surveying 
past events or facts (Vaver). 
 
Åe.g. Hager v. ECW Press, 
1998 Federal Court case, 
book incorporating  
interview with Shania 
Twain from another  
book – not criticism/review 
as no critique of book/ideas.  

 
 



 

News reporting 



The Meaning of News Reporting 

ÅMay apply to all forms of news (not just 
current events) 

ÅReporting may occur in any medium (i.e. not 
just newspapers) 

 



 

Education 

(Coming soon) 



The Meaning of Education 

ÅEducation in a structured context (according 
to government backgrounder). 

 

ÅUncertain whether 

    ‘education’ could  

    encompass other  

    contexts. 



 

Parody or satire 

(Coming soon) 



The Meaning of Parody or Satire 

Åe.g. Michelin v CAW (1997), 

    Federal Court case,  

    union pamphlets mocking 

    Michelin man were ‘parody’ 

    (not criticism) 

ÅU.S. e.g. Campbell v Acuff-Rose Music (1994), 2 
Live Crew’s ‘Pretty Woman’ (Big hairy woman) 
held to be a fair use parody of ‘Pretty Woman’. 

 

 



 

How can you tell if your 
use is fair? 



The Fair Dealing Factors 

ÅApply the 6 CCH fair dealing factors: 
ïThe purpose of the dealing 

ïThe character of the dealing 

ïThe amount of the dealing 

ïAvailable alternatives to the dealing 

ïThe nature of the work 

ïThe effect of the dealing on the work 

ÅNo one factor is determinative  

ÅMay be other relevant factors 



The purpose of the dealing 

ÅCharitable purposes more fair than 
commercial purposes 

ÅCourts will look to the user’s real purpose or 
motive in using the work 

Åe.g. Alberta (Education) v Access Copyright – 
teacher’s real purpose in making copies for 
students was instruction (not private study). 



The character of the dealing 

ÅHow many works were copied? 

ÅHow widely were the copies distributed? 

ÅIs the use consistent with the industry custom 
or practice? 

ÅWas the copy destroyed  

    after it was used? 

 

 



The amount of the dealing 

ÅMust consider both the amount copied and the 
importance of the portion copied. 

 

ÅMay be possible to deal fairly with a 

    whole work (e.g. photograph,  

    academic article) 

 

ÅWill not likely be fair to include a full copy of a 
work of literature for the purpose of criticism. 



Available alternatives to the dealing 

ÅIs there a non-copyrighted equivalent that 
could have been used? 

ÅWas the use of the work reasonably necessary 
to achieve the ultimate purpose? 

Åe.g. If a criticism would be equally effective 
without reproducing the copyrighted work, 
less likely to be fair. 

ÅNB Availability of a licence is not relevant 



Nature of the Work 

ÅIs the work confidential? = less fair 

ÅIs there a public interest in the dissemination 
of the work? = more fair 



Effect of the dealing on the work 

ÅDoes copy compete with the market of the 
original work?  

ÅIs © owner’s market negatively affected by 
the dealing? 

 



How can I 
comply with 
Brock’s Fair 

Dealing Policy? 



Fair Dealing @ Brock 

ÅWhat is covered by Fair Dealing Policy: 
ïOnly applies to “published” works (not audio-

visual materials, sound recordings etc.) 

ïDoesn’t permit copying of: 
ÅPublications containing only one work 

ÅUnpublished works 

ÅProprietary workbooks, tests, examination papers etc. 

ÅInstruction manuals 

ÅCommercial newsletters 

ÅBusiness cases which are available for purchase 



Fair Dealing @ Brock cont. 

ÅWhat can be done under the Policy: 
ïMaking a single copy for your own personal research, 

private study, criticism, review or news reporting 
purposes 

ïLibrary reserves – making copies (1 copy per 30 
students) of optional / supplementary readings (not 
greater than 25% of required readings) to put on 
reserve. 

ïLimits on % that may be copied (e.g. one article, one 
chapter, provided it doesn’t exceed 20% of the book, 
or 10% if the book is a textbook) 

 
 



Fair Dealing @ Brock cont. 

ÅWhat if your use is not covered by the Policy? 

ïContact the person responsible for administering 
the policy or their delegate (me) 

ïA determination will be made as to whether 
proposed copies are permissible (applying the 6 
CCH factors). 

ïMay ultimately be refused. 

 



 

What can you do to fall 
within fair dealing? 



Focus on the 6 factors 

ÅPurpose – ensure purpose is truly research, 
private study, criticism/review, news reporting 
(education, parody or satire). 

 

ÅCharacter –isolated uses more likely to be fair 
(not repeat/ongoing uses), limit the audience 
(not unlimited, online distribution), destroy 
copies after use, use ‘lesser quality’ copies 
(e.g. lower resolution images). 



Focus on the 6 factors 

ÅAmount – only use as much of a work as is reasonably 
necessary for your purpose. 

 
ÅAlternatives – consider alternatives (e.g. Open Access, 

Creative Commons works, creating your own work). 
 
ÅNature of the work – reconsider using confidential, 

proprietary works. 
 
ÅMarket impact – avoid uses that affect the original’s 

market. 



 

Pop quiz! 

 

Are these uses fair 
dealing? 



Fair dealing of Instructional Videos 

ÅA company purchases 1 copy of a video 
training materials package, makes 10 copies of 
the videos and the accompanying printed 
material and sends to other branch offices for 
training purposes. 

 



Is it fair dealing? 

ÅNo 

 

ÅB.C. Supreme Court holds that fair dealing 
may permit partial copies for limited viewing 
or entire copies for later viewing but does not 
extend to making 10 copies of the entire set 
for possible viewing by multiple offices. 

 

 



Fair dealing of student work 

ÅA university student writes a research paper 
under the supervision of a faculty member, 
the faculty member reviews the paper and 
makes suggestions and corrections. Professor 
subsequently makes minor revisions to the 
paper, includes it a ‘case note’ in some course 
readings and presents it at a conference 
(without crediting the student). 



Is it fair dealing? 

ÅNo 

 

ÅProfessor’s actions amounted to an 
appropriation of the student’s labour – bad 
faith could not be fair dealing.  

 

ÅDistributing materials to an entire class does 
not constitute private study. 

 

 



Fair dealing of thesis  

ÅA writer took 20-30 pages of a doctoral thesis 
on ranching and reproduces it in a book, with 
acknowledgment. The writer attempted to get 
permission from the thesis author but could 
not get in contact. The excerpts constitute a 
very small proportion of the book, and were a 
very small proportion of the thesis. 

 

 



Is it fair dealing? 

ÅNo 
 
ÅAlthough the amount taken was quantitatively 

small, it was qualitatively significant and the use 
amounted to an appropriation of the original 
author’s skill, time and talent. 
ÅCiting or acknowledging the source of the 

material is insufficient. 
Å“Although a scholarly work might have limited 

commercial value, it is nonetheless entitled to the 
full protection of copyright.” 



Fair dealing of government works 

ÅFederal Government releases 7 volume report 
on oil industry. Set priced at $70. Company 
produces 1 volume abridgement for $14.95. 
The abridgement does not add any new 
material but has no material impact on the 
sales of the government report. Publisher 
argues it is fair dealing for the purpose of 
review. 



Is it fair dealing? 

ÅNo 

 

ÅFair dealing requires more than mere 
abridgement. Use of the work was not 
minimal (626 pages).  



Fair dealing of article for review   

ÅA newspaper published in Trois-Rivières, 
Quebec, reproduces an article from a Parisian 
literary weekly. The article is reviewed by a 
writer of the Trois-Rivières newspaper and 
forms the basis of a literary criticism.  



Is it fair dealing? 

ÅNo 

 

ÅNot fair dealing for news reporting, as article 
was of ‘an imaginative and literary character’, 
not on a current economical or political topic. 

ÅNot fair dealing for criticism/review because 
entire article was reproduced. Right to 
reproduce other articles for discussion is 
limited to quotations. 



Help! 

ÅHelp is on the way! 

ïFair dealing tool in the works 

ïFair dealing to be expanded by Bill C-11 

ïFair Dealing Policy expected to be revised once 
copyright amendment bill passes 

ÅUntil then, 

ïccolebatch@brocku.ca 

ïx3232 
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